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Troy Davis' Clemency Denial: The Failure of a Legal 'Safety Valve'  By Nathan Thornburgh

When Texas Governor Rick Perry said in a recent Republican presidential candidates' debate that his sleep is untroubled by doubts about the guilt of any of the 235 men and women who have been executed on his watch, he pointed out that his state has "a very thoughtful, a very clear process in place" to review death penalty cases. A cornerstone of that process, in Texas and elsewhere, is the Board of Pardons and Paroles, which is designed to act as a safety valve, removed from the emotion of the crime and the courtroom. It's a last resort, not to retry a case, but to ensure that a conviction is so ironclad that there is no doubt that it merits the ultimate punishment. 

That safety valve failed in Georgia Tuesday, just as it has on a number of occasions in Texas. The Georgia Board of Pardons and Paroles denied convicted murderer Troy Davis' last appeal for clemency, setting him on a seemingly unstoppable course for execution Wednesday evening.

For the simplest picture of why that decision was so wrong — as so many of Davis' myriad supporters have pleaded for years — just look at the numbers. 

— 7: that's how many of the nine original eyewitnesses have recanted their testimony against Davis. 

— 0: the amount of physical evidence linking Davis to the crime (no fingerprints, no DNA, no weapon recovered). 

— 3: the number of jurors who voted for death in the original trial who now believe their vote was a mistake. 

— 22: the number of years the family of slain police officer Mark McPhail has had to wait for an answer to the question of whether or not Davis would die for the crime. 

The last number — a symptom of the interminable appeals process — would seem to speak in favor of simply executing Davis and getting it over with. Justice delayed, as Newt Gingrich said when he fought for a law that limited death penalty appeals, is justice denied (a statement that he seemed to believe pertained only to the families of the victims, not the convicted). But the truth is that the Georgia Board of Pardons and Paroles should have ended this macabre theater when they had the chance three years ago, by commuting Davis' death sentence and either letting him serve out a life term or granting him a retrial. 

Beyond all the evidentiary problems of Davis' case — to take one example, police Re-enacted the crime scene with all the eyewitnesses together and talking to each other, a practice which is now unheard of — it never had any hallmarks of a case that should have been eligible for the ultimate penalty. It was a senseless murder late at night that was only half-seen in a half-lit Burger King parking lot. A good man was killed, but even death penalty supporters, a number of whom have called for clemency in Davis' case, would agree that death cases should be reserved for those with the most incontrovertible evidence. Even before witnesses started recanting and jurors started regretting, Davis' case never met that standard. 

"Seven of the nine witnesses have recanted at this point. That in and of itself is problematic," says Mary Schmid Mergler, Senior Counsel for the non-profit Constitution Project, whose high-profile advisers (a mix of abolitionists and death penalty supporters) have come out in favor of clemency for Davis. "But the most troubling thing is just the fact that a death penalty conviction rests solely on eyewitness testimony to begin with." 

That was one of the arguments made in Monday's board meeting before the five board members appointed by former Governor Sonny Perdue (three of the members are new since Davis' case was initially heard in 2008). It was a quick affair: three hours for the defense, the same for the prosecution — though defense lawyers complained the prosecution got more time — followed by a decision released just after 8am the next morning. 

But it wasn't just Davis that was on trial. In many ways, it was the death penalty itself. 

"This is a very important test," Innocence Project co-founder Barry Scheck told me before the ruling came out. "It's a very important case for death penalty proponents, because they support Pardons and Paroles boards as a means of ensuring the fairness of the process." 

As a defense lawyer, Scheck is, of course, a professional opponent of the death penalty. But he is right that those of us who are more ambivalent about the death penalty want better safeguards. And ambivalence is a majority opinion, it turns out: Gallup polling in 2009 found that 62% of Americans still see the death penalty as a "morally acceptable" punishment, but 59% believed that an innocent person had been executed sometime in the previous five years.

The board in Georgia did not need to find Davis innocent to stop his execution. In fact, the fervent claims by his supporters that he is certainly innocent also ring untrue since, well, nobody seems to know what happened in that parking lot on August 19, 1989. It just needed to recognize enough doubt to say that this case, watched and worried over around the world (the Pope, the European Union, Desmond Tutu and 663,000 signatories of pro-clemency petition all called for clemency) shouldn't be a symbol of the death penalty in the U.S. That the board did not see that doubt may well have something to do with the impassioned advocacy of McPhail's family, whose grief and determination that Davis should be executed for the crime have always been a highlight of the prosecution's case. 

The board's failure mirrors others I've seen, particularly in Texas. The Cameron Todd Willingham case, in which discredited arson science sent a man to his death, featured a feckless board that received new scientific information but appeared to simply ignore it, as David Grann reported in the New Yorker . Perry later reshuffled the Texas Forensic Science Commission in a successful bid, the commission's former head says, to kill a follow-up investigation into the Willingham case. In a 2004 case, the Texas Board of Pardons and Paroles ruled in favor of clemency for Kelsey Patterson, a delusional killer who believed that the military had implanted devices in his head, but Perry ignored the recommendation and Patterson was executed as scheduled. Georgia is one of the few states where the governor cannot overrule the board's decision on death penalty cases, which is a mixed blessing — it can insulate the process from politics, but also handcuffs politicians who might act as an alternative safety valve. (See why innocence matters in death-penalty cases.)
Last year, in the case of Claude Jones, the world got a sense of how the Texas Board of Pardons and Paroles failed spectacularly. As I wrote in TIME, Jones was executed after then-governor George W. Bush had promised to stay any execution if there was new DNA testing that could be done. In Jones' case there was. The only physical evidence was a single strand of hair that was linked to Jones using an outdated microscope comparison technique. By the time the board heard his final appeal, a new and incontrovertible DNA test was available. But the board, the safety valve, malfunctioned. It chose to ignore defense requests for the new testing and didn't mention it in their report denying clemency. Bush approved the execution without even knowing that there was a new DNA test available. It wasn't until last fall, ten years after Jones' death, that the DNA test was finally performed. The result: the hair didn't match Jones. A man had been sent to his death based in large part on false forensic evidence. 

That's what makes today's ruling on Davis so troubling: in death penalty cases, if the board of last appeal doesn't do its job, then justice delayed is truly justice denied. 
Directions: 


Mark your confusion. Define any words you don’t know.


Show evidence of a close reading: mark up the text with questions, comments, or connections.


Write a one-page reflection on your own sheet of paper.





Possible Topics:


Have you heard of this case or other death penalty cases?


Did you know that the U.S. is one of the only “first world” countries to still use the death penalty?


What are your beliefs about the death penalty? Are they similar or different from the beliefs of your friends or family?








